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SECURE JOBS BETTER PAY INDEPENDENT REVIEW

IEU SUBMISSION

The Independent Education Union of Australia (IEU) represents members in non-
government education in all states and territories throughout Australia. The union’s
coverage spans early childhood education, schools and colleges, non-government
educational institutions, post-secondary education and registered training
organisations.

At the time this submission was prepared the IEU had 74014 members. The IEU is
the only union with coverage of principals, educational leaders and teachers in non-
government schools and maintains a density in excess of 55% in respect of these
members.

The IEU has had the opportunity to read the ACTU’s submission in draft and supports
that submission.



FIXED TERM CONTRACTS

The aim of the amendments was to limit the use of fixed term contracts as they had
“become another form of insecure work”.!

Pre-reform experience

The Educational Services (Teachers) Award and the agreements covering the work of more
than 92% of the union’s members contain limitations of the use of fixed term contracts.
Nevertheless prior to the commencement of the reforms in December 2023 the IEU’s
branches experienced a high level of disputation in respect of fixed term contracts. Breaches
of the award and agreements were frequent. The result was often protracted and expensive
ligation.?

The most common breaches were failures to provide the employee with a reason for the
fixed term contract and, citing the precarity of government funding, the use of fixed term
employment as the predominant mode of employment for low paid employees in the
classroom services support stream of the Educational Services (Schools) General Staff
Award. Many members so classified spent their working lives in insecure employment.

Branch research found members identified the primary impact of fixed term contracts as:

e financial and housing stress (because limited term employees cannot get loans)

e safety issues (as a result of reduced access to training and reluctance to raise
concerns)

e direct and indirect discrimination against pregnant women and mothers (who are
disproportionately over-represented in this category of employment)

e difficulty in planning for the future including planning for families and holidays

e significantly lower job satisfaction

The operation of the amendments

Many employers in our sector of the education industry took advantage of the delay in the
commencement of the new fixed-term provisions to provide advice to employees on their
new rights. This was particularly notable where advice of changes to policy and practice was
provided by major school system employers to schools. An example of such advice, issued
by Catholic Education South Australia in November 2023 is forwarded separately with this
submission.

Subject only to the issues raised below the IEU believes that in non-government education
throughout Australia the amendments have achieved the government’s aim of limiting the
use of fixed-term contracts. Branches report that a significant number of employees have
have had their contracts of employment varied from temporary to on-going. We estimate
this number to be not less than 5000 nationally. There has been a similarly sharp reduction

1 Explanatory Memorandum, page 101
2 As a prime example see Independent Education Union of Australia v Australian International Academy of
Education [2016] FCA 140



in the number of new employees commencing on fixed term contracts. The concomitant
reduction in disputation has meant that at the time this submission was prepared there
were no applications concerning fixed term contracts by the IEU on behalf of members
before either the Commission or the Courts. Obtaining evidence of this reduction in the use
of fixed term employment presents difficulties. Most of the IEU’s branches do not ask
members on joining whether they are fixed term or ongoing. The Victorian Catholic
Education Multi Enterprise Agreement, a multi-employer agreement covering all employees
in Catholic Schools in Victoria, requires diocesan employers to provide quarterly data on the
incidence of fixed term employment to the union but this year technical issues have delayed
the provision of that data. We hope to be able to provide that data to the review in time for
it to be considered in the preparation of its report.

Further reform

At s 333F the FWA sets out a number of exemptions to the limitations. The exemption in s
333F(1)(h) exempts any contract from the benefit of the limitations where a modern award
that covers an employee includes terms that permit any of those limitations. The exemption
leaves open the possibility that employees will be denied the benefit of the reforms if the
award that covers their employment contains an inferior entitlement. The exemption should
be qualified so that it only applies where an award entitlement in respect of limitations on
fixed term employment is more beneficial to an employee than the limitations in s 333E(1).

FLEXIBLE WORK

The key element of the flexible work reforms was access to arbitration where an employer
refused a request and the resulting dispute could not be resolved.

Pre-reform experience

The inexplicable prohibition in the Fair Work Act (FWA) on an employee being able to obtain
any form of relief from an employer’s decision to unreasonably refuse an application for
flexible work has reliably generated more disputation every year than any other cause in
non-government education, save only employee conduct. Only in NSW was the IEU able to
access arbitration through superior provisions in agreements. While the variation of awards,
as a result of the ACTU’s Family Friendly Working Arrangements claim in the 4 yearly review
of modern awards process, introduced procedural requirements that improved
accountability, nothing prevented employers refusing requests on any basis whatsoever.

A small number of employers across Australia never reached agreement with any employee
seeking a flexible work arrangement which would involve the employee moving, even
temporarily, from full-time to part-time work. Such employers claimed to be opposed either
for pedagogical reasons to part-time work or because they openly equated part-time work
with part-time effort. A much larger cohort of employers including some systemic
employers maintained a similar approach but acceded to requests where the employee
worked in an area of need such as STEM or a remote location. Disputes over refused



requests were often prolonged as many employers claimed that the sole reason for refusal
was their inability to fit the employee’s requested hours of work into the school timetable.

By far the largest group of IEU members requesting flexible work then and now are women
returning from a period of parental leave seeking part-time work until their child reaches
school age. Pre-reform requests by these members were most commonly defeated by
offering work on days where the employee had no standing childcare arrangement in place
or extending the p/t hours over many days.? In faith-based schools where the schools’
industrial agreements and policy dictated androcentric and discriminatory, ‘lifestyle’
employee obligations, women were refused part-time work on doctrinal grounds, usually in
that while they had the care of children they should not work outside the home.

The operation of the amendments

The new capacity for employees to have refused requests exposed to rigorous scrutiny and
arbitration by the Commission has resulted in the near disappearance of employer
handwringing and dissembling. We estimate that in the period since the reforms came into
effect there has, conservatively, been an overall 90% reduction in disputation around flexible
work requests. Not all the union’s branches are able to provide data in respect of flexible
work disputes. This estimate is based on data provided in respect of branches covering
around 47% of the union’s membership. All branches however keep records of disputes
notified to the FWC. Based on branch reporting to date there have been 11 disputes notified
by the IEU on behalf of members since the commencement of the reforms. None have
proceeded to arbitration. Nine were resolved either before or by way of conciliation, one
post-conciliation and one remains unresolved.

Further reform

The flexible work amendments include a restriction on the orders that the Commission can
make in that they cannot be inconsistent with a term of a fair work instrument.* The FWA
permits discriminatory terms in awards® and agreements® by faith- based schools “to avoid
injury to the religious susceptibilities of adherents to that religion or creed”. Many
agreements contain such terms.” While such agreements typically discriminate on the basis
of marital status, sex, sexual orientation, gender identity and religion they may also contain
discriminatory terms based on family or carer’s responsibilities. These agreements often
reference considerable bodies of religious dogma and/or require employees to accept the
literal truth of the Christian Old Testament. There may be therefore no bar to an agreement
term stipulating, for example, that flexible work will not be available to women with
preschool-age children. Quite apart from industrial instruments containing such directly

3 See for example the statement of Sherryn Jones-Vidala, offered .2 over 4 days a week, in FWC 4 yearly review
of modern awards —Family Friendly Working Arrangements as attached to the decision [2018 FWCFB 1692

4 FW Act s 65C(2A)(b)

5 FW Act s 153(2)

5 FW Act s 195(2)

7 For examples see the IEU’s submission to the Legal and Constitutional Affairs Legislation Committee’s inquiry
into the Religious Discrimination Bill 2021



discriminatory terms employees could also lose access to flexible work where an agreement
simply said that flexible work requests would not be accepted.

The FWA should be amended to vary the industrial instrument qualification so that it alone
cannot require the Commission to make an order which is less beneficial than the
employee’s request.

BARGAINING AND AGREEMENTS
Pre-reform experience

Catholic schools teach the majority of students educated in non-government schools in
Australia, 19.7 % of the total number of school students.® All employees except some classes
of secondary school principals in some states are covered either by muti-enterprise
agreements or, in NSW only, single enterprise agreements because there are multiple
employers that are related employers as defined by s 172(5A) of the FWA. Also unique to
NSW however are multi-enterprise agreements covering more than 95% of Independent
school employees. Multi-enterprise bargaining in Independent schools in other states and
territories is confined to smaller systems such as the Lutheran Education system.

Prior to the reforms the capacity for members to take protected industrial action when
bargaining in the multi-enterprise stream was dependent upon the employers making a
successful application to the Minister for a declaration that employers could bargain
together. Naturally employers generally resisted that option. In return, even though the IEU
and all employers in each case had agreed to bargain together for a multi-enterprise
agreement, the IEU was forced to initiate bargaining with each diocese (or in some cases
hundreds of individual employers) separately to enliven its rights to take industrial action.
This would usually occur in a context where, since the introduction of bargaining in Australia
in 1991, the parties had always agreed to bargain together for a multi-employer agreement
and where central negotiations continued. Members in some states simply took unprotected
industrial action.

The lack of access to industrial action on the same basis it was available to single enterprise
bargaining meant that the IEU bargained from an inferior position and this affected
outcomes.

The lack of access to arbitration of intractable disputes arising from bargaining meant that
employers were advantaged by being able to indefinitely prolong negotiations. The IEU is
currently conducting research into the time taken between the commencement of
bargaining and its conclusion before and after the introduction of the reforms. Again we
hope to be able to make the results of this research available to the review in time for it to
be considered in the preparation of its report.

8 ABS Schools release 14.2.24



The operation of the amendments

Members in several states have been able to take protected industrial action for the first
time in support of claims for improved pay and conditions in multi-enterprise agreements.

The IEU’s experience of supported bargaining in early childhood education has been a
positive one. The removal of the restrictions on obtaining an authorisation, which
characterised the antecedent low paid bargaining regimen has been beneficial. Members
have consequently achieved a 15% increase in a sector of the industry where previously they
had little or no bargaining power.

Problems with one aspect of the reforms have arisen as a result of bargaining in 2024 for a
new multi-enterprise agreement in the Independent school sector in NSW.° There one
existing MEA covers 17000+ teachers and 2 parallel MEAs cover a similar number of
operational and support staff employed by over 200 employers. The parties have a long
history of bargaining together for MEAs. Despite indicating our preference for an agreement
in the single interest stream and that we would be seeking a single interest authorisation as
soon as we were permitted to do so, we commenced negotiations in the cooperative stream
in May 2024. At the time this submission was prepared:

e no agreement had been reached and negotiations were at an impasse

e the IEU had both made an application for the Commission to deal with a bargaining
dispute and 3 applications for a single interest employer authorisation

e the Association of Independent Schools NSW representing the employers had made
3 applications for a voting request order

This situation is a direct consequence of parties not being able to unilaterally access any
assistance from the Commission in the cooperative MEA stream.

Further reform

There are still inequities between different bargaining streams that result in disadvantage to
employees. These are set out in full in the ACTU’s submission to the review and, as the ACTU
has identified, arise from either the preferential conditions afforded to the single enterprise
stream or the successive restrictions imposed on the granting of single interest employer
authorisations to placate peak employer bodies during the passage of the legislation. The
recommendations below have arisen through our experience of bargaining to date under
the reforms.

We see no reason, in our industry or another, where the industrial parties have a standing
agreement to bargain together for a multi-enterprise agreement, why bargaining under the
cooperative stream and single enterprise bargaining should be able to commence well in
advance of bargaining in the single interest employer agreement stream, due to the
restriction in s 250(3)(c). That restriction should be removed.

9B2024/1548 and related applications



Where there is a history of multi-enterprise agreements with the same or similar employers
there should be no requirement to demonstrate common interest.

Where there is support from a majority of the employees of an employer for a single interest
authorisation any requirement for that employer to employ a minimum number of
employees should be removed.

The FWA should be amended to allow bargaining representatives in the cooperative stream
to make an application to the Commission for it to deal with a bargaining dispute.

The scope of the good faith bargaining obligations in s228 and the ability to seek orders
thereto should be extended to apply to bargaining in the cooperative stream.



