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Executive Summary

(i). 
Introduction
The Independent Education Union of Australia (IEUA) welcomes the opportunity to contribute to this review into the Equal Opportunity For Women in the Workplace Act 1999.   

(ii) 
Coverage of the Equal Opportunity for Women in the Workplace (EOWW) Act
The IEUA recommends that to ensure consistency in reporting that:

· Consistent with the Fair Work Australia definition of “small business” that workplaces of 15 employees or more should be defined as a reporting organisation.

· That the EOWW Act be amended to ensure that where organisations of fewer than 15 employees exist, a more structured investigation of an appropriate reporting mechanism can be undertaken by EOWA; and that

· Mechanisms be developed which enable the cross checking of workplaces and corporate structures by EOWA to ensure compliance of reporting.

(iii).  
Waiving of Reporting Requirements
The IEUA recommends provision 13C of the EOWW Act in regard to waiving of reporting requirements be amendment to  ensure regular and more rigorous reporting requirements are upheld and further recommends that the waived standard of submission of a report not be considered as a measure of success.

(iv)
Consultation of employees

The IEUA recommends that the EOWW Act makes provisions for the establishment of workplace equity committees to assist in the development and review of workplace plans and to satisfy requirements to consult with females in the workplace.

Therefore the IEUA recommends:

(i)
That legislation provide for the establishment of workplace equity committees subject to the number of employees employed by an organisation to address, develop and review work programs.

(ii)
That union representation be present at workplace equity committees

(iii)
That workplace equity committees be educated in the Objects of the EOWW Act and the processes and strategies to address the Objects of the Act.

(v)
Compliance

The IEUA believes that EOWA is constrained by its current levels of resources and the provisions of the Act to accurately and effectively evaluate reports and enforce work programs.

The IEUA believes that stronger legislative provisions need to be developed to address intransigent employers who either fail to report or fail to report accurately.

The IEUA believes that there is a role for Fair Work Australia in auditing and enforcing employer reporting obligations and providing reports on outcomes.  As such, the IEUA recommends that broad statutory powers be provided by the Fair Work Act to enable Fair Work Australia to ensure compliance of the EOWW Act.

(vi)
Employer of Choice for Women Award

The IEUA recommends that the EOWA Employer of Choice for Women award criteria be reviewed to reflect and reward accurately best practice in a particular industry.

(vii)
Collection of Data

The IEUA recommends:
(i)
That mechanisms are developed which supplement current data sources with more detailed longitudinal survey data.  

(ii)
That a Division of Fair Work Australia be established, with a purpose and role to gather data, publicise best practice and issue regular updates on the achievement of equal remuneration and conditions for women covered by the federal system of Awards and Agreements.  Such a Division would be able to be called upon by the Fair Work Australia and EOWA in order to assist in any review undertaken.

(viii)
Relationship between the EOWW Act, the EOW Agency and other legislation.

The IEUA sees a greater role within Fair Work Australia for addressing of equal opportunities and pay equity issues for women and recommends that a Division of Fair Work Australia be created to have a function in monitoring and enforcing the reports developed under the EOWW Act.

1
Introduction

The Independent Education Union of Australia (IEUA) is the federally registered union representing over 65,000 education professionals (teachers and other education staff) in the non-government education sector, many of whom work in community kindergartens, early childhood education centres and community preschools.
Currently there are 2729 non government schools in which 85 756 teaching staff are employed.  66.16% of total staff in non-government schools are female.

A large majority of non-government schools are affiliated with and operated by particular religious groups, the largest of which is the Catholic Church which employs over 70% of staff in the sector.

There are over 800 employing authorities in the non-government sector including those schools which form part of the Catholic, Anglican and Lutheran systems and also over 780 separate independent school authorities.

The size and diversity of the sector impacts on the industrial context and the salary and working conditions which have been negotiated into awards and collective agreements across the schools and systems in all States and Territories reflects similar complexity and diversity.
In relation to gender ratio of teaching staff in non-government schools, the proportion of FTE (Full Time Equivalent) teaching staff who are female continues to rise. 

In 2008, 66.38% of all FTE teachers in non-government schools were female, 79.9% of all FTE teachers in primary schools were female and 56.3% in secondary schools. The comparable figures in 1997 were 64.0%, 76.6% and 52.6% respectively. (ABS Schools Australia 2008)

The Independent Education Union of Australia (IEUA) welcomes the opportunity to contribute to this review into the Equal Opportunity For Women in the Workplace Act 1999.   
We acknowledge that it has been ten years since the last review and that there have been many legislative and policy changes since then.  Thus the IEUA supports the review as a timely necessity to ensure that legislation is relevant to the current economic, social and other legislative environment.

o. Key Themes and Questions

2
Context:  Barriers to equal employment opportunities within the non-government sector.
The IEUA recognises that despite the increases in women’s participation in the non-government education sector and in industries overall, there remains strong differences between employment opportunities for women to that of men.

The experiences of many IEUA female members in the non-government education sector demonstrate that they struggle on a daily basis to balance work and family commitments.  Increasing non-core duties and greater pressure on teachers to attend after hour activities and on weekends disproportionately affects women who bear the greatest burden for family responsibilities.   
IEUA female members generally carry a greater share of the responsibility for caring for family members and have their earnings and retirement income affected because they:
· May not be able to work fulltime, take on extra responsibilities, access professional development and career development opportunities or work in positions where flexible arrangements are not available;
· May have broken employment patterns due to career breaks taken to care for children or other family members, which are likely to have a negative impact on career progression; and
· May be subject to employers’ negative perceptions about the effect of family responsibilities on work performance, attitude and loyalty to the organisation, which in turn may affect remuneration and promotional aspects.

While our Union has had many successes in negotiating paid maternity leave/family leave on behalf of its members, coverage and the provisions are varied in terms of the length of the period of leave and the conditions.   More problematic,is the reality that there remains a substantial number of staff in the non-government sector who have no access to employer paid maternity leave.

Further, many IEUA members’ experiences have highlighted the fact that access to ongoing professional development whilst on maternity leave is minimal, thus minimising opportunities for career advancement upon their return. 

The availability of part time work and job share arrangements are advantageous to many women and men with family responsibilities. Despite this, women’s concentration in part time and casual employment has a number of pay equity implications, including lower access to training and more limited opportunities for advancement and career development than full time employees.  

In IEUA members’ experience, access to promotional positions by part time and job share arrangements employees is limited and, in many cases, not encouraged by school employing authorities.

Overall, IEUA membership patterns highlight that there are comparatively fewer women in decision making and/or leadership roles than men. 

Female teachers often receive a lower levels of discretionary payments, particularly over award and bonus payments. This is particularly experienced by female IEUA members in regard to the availability and access to payments for coaching of co-curricular or extra-curricular activities.

Women tend to be concentrated in jobs with less access to a range of over award payments and bonuses and in industries where over award payments are not traditionally offered.  

Thus, the level of diversity within the non-government sector impacts on the attainment of equal employment opportunities provided to women.  Where advancement has been achieved it has been so through high union density in workplaces during collective bargaining.
Sufficient legislative underpinnings to policies that safeguard and enhance the employment and promotion of women in the workforce are long overdue 

3
Overview of the EOWW Act and EOWA

3.1
Coverage of the EOWW Act
It is noted that the EOWW Act applies to organisations with 100 or more employees and these organisations are collectively known as “reporting organisations”. 

The IEUA remains concerned about the current definition of “reporting organisations” regarding the appropriate size of the organisation. Further, there are concerns with the fact that identification of reporting organisations is largely based on self identification and disclosure by organisations.
While it is noted that in some circumstances, an employer can either report on their workplace or be reported by another organisation in their corporate structure, in the non-government sector there are many significant stand alone schools which have fewer than 100 employees and are not covered by a larger corporate/employing authority body. 
In these cases, significant information regarding equity in the workplace is not gathered, nor are essential programs which support equity in the workplace promoted.

Thus, the EOWA Act Objects failed to be reached in these worksites.

This has had serious consequences for women working in these schools and centres as the implementation of family friendly working conditions such as paid maternity leave, access to part-time and job share provisions are limited in these sites.

The greatest incidence of pay inequity occurs within the early childhood education and care sector and it is many of these stand alone centres which have been missed by the EOWW Act coverage.  It is important to note that it these centres have the majority of female staff.
The IEUA also notes the level of confusion regarding the responsibility for reporting where schools are associated with a larger corporate structure.  Often schools do not report individually as it is an expectation that the larger body will do so on their behalf. However, the reality is that the larger corporate structure often fails to do so, citing that it is the individual school’s responsibility.

As the identification of the reporting structure is based on self-identification and disclosure many of these worksites are missed.

Mechanisms need to be in place whereby, for example, the EOW Agency has a list of registered schools for each State and checks them off as to whether they need to report individually, as part of a larger authority or are exempt for some valid reason.

The IEUA recommends that to ensure consistency in reporting that:

· Consistent with the Fair Work Australia definition of “small business” that workplaces of 15 employees or more should be defined as a reporting organisation.
· That the EOWW Act be amended to ensure that where organisations of fewer than 15 employees exist, a more structured investigation of an appropriate reporting mechanism can be undertaken by EOWA; and that
· Mechanisms be developed which enable the cross checking of workplaces and corporate structures by EOWA to ensure compliance of reporting.

3.2
Waiving of Reporting Requirements
The IEUA has noted provision 13 C of the Act which provides for the Agency to waive reporting requirements either on application in writing from the relevant employer or on its own initiative.

While it is recognised that the relevant employer must have complied with 3 consecutive reporting periods, the IEUA strongly believes that the existence of such an exemption allowing non reporting actually discourages employers to take seriously the matters of equity in their workplace and thereby stagnates advancements in ongoing equity programs. 
It is also recognised that EOWA recognises the “waived standard” as a measure of success – that is that the organisation has done everything reasonably practical to address issues for women in their workplace across all seven employment matters. 

The IEUA strongly believes that this is an invalid measure of success as a report does not necessarily mean progress across all seven employment matters and that exemptions from reporting leads to lowering of standards for women in the workplace.

The IEUA recommends provision 13C of the EOWW Act in regard to waiving of reporting requirements be amendment to  ensure regular and more rigorous reporting requirements are upheld and further recommends that the waived standard of submission of a report not be considered as a measure of success.
3.3
Workplace programs, reporting and compliance

(a)
Content of Reports
Section 13 of the EOWW Act requires that employers prepare “ in respect of each reporting period a public report in writing about the outcomes of the employers’ workplace programs”.
While the public report must contain an analysis of issues in the workplace relating to equal opportunity for women and the various action which the employer plans to undertake within the next reporting period to achieve equal opportunity for women, an analysis of some public reports from the Non Government sector identifies a serious lack of understanding of the Objects of the Act.  Some reports also appear superficial in their content. 
The following are extracts from a variety of public reports from the Non-Government sector which demonstrates the lack of understanding of the Act and the very purpose of report and the development of work programs.
· The Principal, in terms of promotion, actively supports people who aspire to senior leadership positions.
· The College offers paid counselling support for five consultations per year per employee.
· A well being committee was developed
· Our figures show that since 2002 our ratios have moved from 1:1 male to female to now being 2:3 male to female.  This is a genuine concern to the school.
· New administration buildings have seen staffroom conditions improve markedly with staff enjoying spacious and private work conditions
· Women continue to be employed
In some cases, there is also strong evidence of a lack of appropriate consultation with employees.  IEUA members will report on incidences where no consultation had been undertaken and members are unaware of cited policies regarding sexual harassment, other equal employment policies or provisions and initiatives’ operating to address equal employment opportunities for women in their workforce.
(b)
Consultation of Employees

The IEUA recommends that the EOWW Act makes provisions for the establishment of workplace equity committees to assist in the development and review of workplace plans and to satisfy requirements to consult with females in the workplace.
Such committees could be of at least three members (subject to the size of the organisation) and contain 50% women.

In smaller organisations, the establishment of a workplace equity committee could be optional, however the EOWW Act should provide for the committee’s establishment where female employees request it. As well, for small workplaces, the inclusion of employment equity as a standing agenda item on existing consultative forums is highly recommended
The representation of unions on the committee is also highly recommended.

Committee representatives need training to understand pay equity and other equal opportunity objectives and the various tools to evaluate the policies and practices and support to identify strategies to progress equal opportunity for women.

Therefore the IEUA recommends:

1. That legislation provide for the establishment of workplace equity committees subject to the number of employees employed by an organisation to address, develop and review work programs;
2. That union representation be present at workplace equity committees; and
3. That workplace equity committees be educated in the Objects of the EOWW Act and the processes and strategies to address the Objects of the Act.

(c )
Evaluation
The IEUA believes that EOWA is constrained by its current levels of resources and the provisions of the Act to accurately and effectively evaluate reports and enforce work programs.

Reporting organisations require assistance and advice in developing effective strategies and actions prior to the implementation of plans.

However, this does not occur.  Instead, there can be 12 months where an employer will implement flawed strategies, which invariably are not linked to the Objects of the EOWW Act or are constructed on a limited understanding of the Act.

In order for the functions provided under Section 10(1) (d) of the Act to be effectively implemented, EOWA would be required to review workplace plans in advance of implementation so that deficiencies can be address and advice provided to the organisation to support the achievement of the Objects of the Act.
3.4
Compliance and Enforcement
The EOWW Act enforcement provisions focus on the situation where a reporting organisation fails to lodge an annual report or fails to provide further information.  In these incidences, the organisation and the report is tabled in Parliament.
Further, the organisation is prevented from gaining Government contracts or some grants under industry assistance programs.

The IEUA does not believe that this is sufficient to remedy inaction.  Nor does it address insufficient or inaccurate work programs.

There are no mechanisms provided for by the EOWW Act for the Agency to conduct self initiated actions or investigations.

The reliance on cooperative relations with employers through education and promotion activities will only be successful where employers are willing parties to the process.

The IEUA believes that stronger legislative provisions need to be developed to address intransigent employers who either fail to report or fail to report accurately.

The IEUA believes that there is a role for Fair Work Australia in auditing and enforcing employer reporting obligations and providing reports on outcomes.  As such, the IEUA recommends that broad statutory powers be provided by the Fair Work Act to enable Fair Work Australia to ensure compliance of the EOWW Act.

5
Measuring the success of the EOWW Act and EOWA

(a)
Employer of Choice for Women Award

The IEUA notes that EOWA uses information it collects from the reporting organisations to set benchmarks for the EOWA Employer of Choice for Women citation.

The IEUA considers the identified criteria as extremely limited in their application and are a long way from assisting organisations to develop best practice.  Rather, these criteria represent the basic minima for organisations to attain; not something which should be aspired towards as the ultimate working conditions for women.

 For example, six (6)weeks paid maternity leave provisions after 12 months service is far from best practice. Workplaces need to be encouraged to implement better than average or minimum conditions.
The IEUA can report on one particular incidence where during collective bargaining, a Non-Government employer had refused to implement enhancements to employer paid maternity leave equal to that currently provided across the Non-Government and Government schools.  It was disturbing to later become aware that that specific employer had received that year’s EOWA Employer of Choice for Women.

The IEUA recommends that the EOWA Employer of Choice for Women award criteria be reviewed to reflect and reward accurately best practice in a particular industry.

(b)
Collection of Data

The IEUA believes that it is vital to ensure appropriate and accurate data is available to ensure the adequate monitoring of advancements.  

In particular, the IEUA has called into question the value of the data collections that have been used to date to track the gender pay gap over time, particularly given the profound nature of the current changes to the regulatory environment in Australia.   

The IEUA recommends that the aggregated level tracking of the gender pay gap through the ABS cross sectional surveys needs to be supplemented with more detailed longitudinal data.  
This would enable researchers to assess the effects on individuals over time and gain a deeper understanding of influences on gender pay inequity as men and women move between employers, jobs and industrial arrangements and respond to family needs.  

Further, it is noted that EOWA uses information it collects from reporting organisations to build a set of data to measure progress in workplace programs over time and that it is the intention of EOWA to use such data to educate employers on best practice.
The IEUA expresses concerns regarding the validity of the information collected by EOWA.   
As expressed earlier, IEUA members have raised concerns regarding the limited nature of the reporting organisations, and the accuracy and relevance of reports made by certain organisations especially in view of the lack of relevant consultation of employees in some situations.
The IEUA believes that a division of Fair Work Australia could be best utilised in the collection of data more relevant and useful in the promotion and education of best practice.

Reporting of trends need to include regular updates on the achievements of equal remuneration as well as conditions for parental leave, flexible working arrangements, and access to professional development and support for women covered by the federal system of Awards and Agreements. Further reporting trends should focus on workplace efforts to promote and support women in career advancement; eg leadership training sessions.
The utility of data collected through the reporting organisations can be maximised by linking it with information collected from other business surveys, union data, ABS data and Fair Work Australia data.
This would ensure a true and accurate picture of the status of women in the workforce.

Recommendations in regard to collection of data;
1
That mechanisms are developed which supplement current data sources with more detailed longitudinal survey data.  Such data would enable researchers to assess movements in and effects on gender pay equity;

2
That a Division of Fair Work Australia be established, with a purpose and role to gather data, publicise best practice and issue regular updates on the achievement of equal remuneration and conditions for women covered by the federal system of Awards and Agreements.  Such a Division would be able to be called upon by the Fair Work Australia and EOWA in order to assist in any review undertaken.
6
Relationship of the EOWW Act and EOWA to other legislation
The EOWW Act forms part of the a suite of legislation that aims to promote and protect human rights and achieve equal opportunity for women in the workplace
Too often organisations are aware of discrimination issues, but allow these to be left unaddressed. This is due to the nature of the EOWW Act which is based on self identification and evaluation.
It is recognised that the United Nations Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) sought for governments to “take all appropriate measures to eliminate discrimination against women in employment” and that provisions of the Sex Discrimination Act 1984 were introduced in 1992 to proscribe discrimination on the grounds of family responsibilities.

However, the Sex Discrimination Act 1984 currently only contains limited protection from discrimination because of family responsibilities. 

“Family Responsibilities” is defined by the Sex Discrimination Act 1984 as a separate ground of discrimination, not a general ground of sex discrimination.  Importantly the Sex Discrimination Act 1984 only protects against dismissal.  

This means that many other forms of discrimination falling short of termination are not classed as direct discrimination under the  Sex Discrimination Act and thereby protection is not provided for.  

It is recognised that employees who suffer discrimination on the ground of family responsibilities which does not amount to dismissal may be able to lodge a complaint of indirect sex discrimination. This is because courts have found that because women still undertake the majority of caring duties, being discriminated against because of family responsibilities is a characteristic that relates mostly to women and so can constitute sex discrimination.  

However, these provisions must be strengthened.  Discrimination because of family responsibilities is one of the major issues facing women in the workforce and there must be clear and direct protection from it in all its forms.

Legislative underpinning to policies that affect the employment and promotion of women in the workforce is essential. 

The EOW Agency constructed as a division of Fair Work Australia would support and encourage an interaction between EOWA work plans and the negotiation of industrial provisions within collective agreements which support and enhance and protect the achievement of equal opportunity for women in the workplace.

The IEUA sees a greater role within Fair Work Australia for addressing of equal opportunities ,pay equity and discrimination issues and recommends that a Division of Fair Work Australia be created to have a function in monitoring and enforcing the reports developed under the EOWW Act.
� EMBED Word.Picture.8 ���








� Guest Krysti. The Elusive Promise of Equality: Analyzing the limits of the Sex Discrimination Act 1984.  Law and Bills Digest Group, 30 March 1999.





PAGE  
1
F:\DATA\IEUA\Submissions\Submissions 2009\Submission Equal Opportunity for Women in Workplace.doc

_1316350245.doc
[image: image1.png]






